TAPE ARK TERMS AND CONDITIONS

PLEASE READ THESE TERMS AND CONDITIONS
CAREFULLY BEFORE ACCEPTING A QUOTATION OR
ISSUING A PURCHASE ORDER. BY ACCEPTING A
QUOTATION, ISSUING A PURCHASE ORDER,
PROVIDING STORAGE MEDIA OR DATA TO TAPE
ARK, OR OTHERWISE REQUESTING TAPE ARK TO
COMMENCE THE SERVICES, THE CUSTOMER
ACKNOWLEDGES THAT IT HAS READ AND AGREES
TO BE BOUND BY THESE TERMS AND
CONDITIONS.

The Services provided under these Conditions by
Tape Ark or a Tape Ark authorised service
provider are provided on the terms of the
Contract. Questions about these Conditions may
be raised with Tape Ark at +61 1800 951 916 or
emailed to sales@tapeark.com.

1 DEFINED TERMS

In these Conditions:

Applicable Laws means all laws, regulations,
codes and legally binding requirements applicable
to a party or to the performance of the Services.
Business Day means a day other than a Saturday,
a Sunday or a public holiday in Perth, Western
Australia.

Conditions means these terms and conditions.
Contract means the contract formed when the
Customer accepts the Quotation or when Tape
Ark accepts the Customer’s purchase order or
otherwise commences the Services, the terms of
which are set out in these Conditions and the
Quotation.

Customer means the individual, company or
other legal entity requesting the Services, as
specified in the Quotation.

Customer Data means Data and any other
information, records, files or materials provided
or made available by or on behalf of the
Customer to Tape Ark in connection with the
Services.

Data means the information stored on the
Storage Medium.

Deposit means the amount (if any) specified as
such in the Quotation.

Price means the price for the Services stated in
the Quotation.

Quotation means the quotation, proposal,
estimate or other written document issued by
Tape Ark describing the Services, Price and any
special conditions applicable to the Services.
Relevant Proportion means the amount
determined by Tape Ark to represent the
proportion of the Services completed up to and
including the date of termination or cancellation
(as the case may be).

Services means the services specified in the
Quotation.

Storage Medium means the computer
equipment, hardware, hard disk, tape or other
data storage media provided by the Customer as
described in the Quotation.

2 INTERPRETATION

2.1 The Quotation is to be read with these
Conditions and forms part of the Contract.

2.2 If there is any inconsistency between the
Quotation and these Conditions, then the
Quotation will prevail to the extent of the
inconsistency, except that any special terms
proposed by the Customer, including in a
purchase order or procurement document, do
not apply unless expressly accepted by Tape Ark
in writing.
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2.3 These Conditions apply unless the parties
have entered into a separate written agreement,
master services agreement, data processing
agreement, statement of work, terms of use or
other signed contract that expressly governs the
relevant Services. If these Conditions are attached
to or referenced in a proposal, statement of work
or other sales document, they apply only to the
extent they are not inconsistent with that
document or any separately signed agreement
between the parties.

3 REQUEST FOR SERVICES

3.1 The Customer may request Tape Ark to
provide the Services by accepting the Quotation,
issuing a purchase order, providing Storage
Medium or Customer Data to Tape Ark, or
otherwise requesting Tape Ark to commence the
Services. If Tape Ark accepts the request or
commences the Services, Tape Ark agrees to
provide the Services to the Customer on the
terms of the Contract.

3.2 The Customer may cancel the Services by
giving written notice to Tape Ark. If the Customer
cancels the Services, the Customer must pay Tape
Ark: (a) the Relevant Proportion of the Price for
Services performed up to the date of
cancellation; (b) any non-cancellable third-party
costs, freight, handling, storage or other
reasonable costs incurred by Tape Ark in
connection with the Services; and (c) any other
cancellation amount expressly stated in the
Quotation.

3.3 Any completion times specified in the
Quotation or otherwise given by Tape Ark are
estimates only unless expressly stated to be
binding. Tape Ark will use reasonable endeavours
to perform the Services within any estimated
timeframe, but will not be liable for delay to the
extent caused by circumstances outside Tape
Ark’s reasonable control, Customer delay, the
condition of the Storage Medium or Customer
Data, third-party delay, or changes to the scope
or instructions.

4 PRICE

4.1 Unless otherwise stated in the Quotation, the
Price does not include GST, any other applicable
taxes, duties or tariffs, or freight, handling,
insurance or other third-party charges, all of
which the Customer must pay to Tape Ark in
addition to and at the same time as the Price.

4.2 Tape Ark may vary the Price to reflect:

(a) a change in scope, assumptions or Customer
instructions;

(b) a delay or additional work caused by the
Customer, the condition of the Storage Medium
or Customer Data, or third parties;

(c) a significant increase in the cost to Tape Ark of
supplying the Services, including increases in
government charges, freight, labour, materials,
energy or third-party costs; or

(d) any annual storage price review stated in the
Quotation.

Where practicable, Tape Ark will notify the
Customer of any material Price variation before
incurring the additional cost.

4.3 Unless otherwise stated in the Quotation, for
projects with a forecast or actual duration greater
than one month, Tape Ark will invoice the
Customer at the end of the calendar month, in
which the project begins, for the work completed
in that month. Thereafter, and for the duration of
the project, Tape Ark will invoice the Customer at
the end of every following calendar month for the
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work that has been completed in that month. At
its discretion, Tape Ark may elect to delay
invoicing the Customer at the end of any month,
until the completion of the project.

5 PAYMENT

5.1 The Customer must pay any Deposit stated in
the Quotation. If no Deposit is stated in the
Quotation, no Deposit is payable unless
otherwise agreed in writing.

5.2 Subject to clauses 3.2 and 5.3, the Customer
must pay the Price less any Deposit already paid
within 14 days of the date of Tape Ark’s invoice,
unless otherwise stated in the Quotation.

5.3 If Tape Ark terminates the Contract under
clause 11, the Customer must pay Tape Ark the
Relevant Proportion of the Price and any other
amounts payable under the Contract within 5
Business Days of the date of Tape Ark’s invoice.
5.4 If any money owed by the Customer to Tape
Ark is overdue by more than 7 days, Tape Ark may
suspend performance of the Services, withhold
delivery, retain the Storage Medium or Customer
Data, or require satisfactory payment or credit
arrangements before continuing performance, to
the extent permitted by law.

6 CARD PAYMENTS

6.1 Where the Customer pays by card, Tape Ark
may charge a card payment surcharge, but only to
the extent permitted by applicable law, Reserve
Bank of Australia standards, card scheme rules
and payment provider requirements.

6.2 Any surcharge will not exceed Tape Ark’s cost
of accepting that payment type. Tape Ark may
remove, vary or cease applying card payment
surcharges where required by law, payment
scheme rules or its payment provider.

7 DELIVERY OF STORAGE MEDIUM

7.1 Unless otherwise stated in the Quotation, the
Customer is responsible for delivering the Storage
Medium and Customer Data to Tape Ark’s
premises or to any other location reasonably
nominated by Tape Ark.

7.2 If requested by the Customer or stated in the
Quotation, Tape Ark may arrange or coordinate
courier, freight, collection, return delivery or
other transport services for the Storage Medium
or Customer Data. Unless otherwise stated in the
Quotation, the Customer must pay all courier,
freight, handling, collection, return delivery,
special packaging, insurance, storage and other
transport-related charges.

7.3 Any courier, freight, collection, return delivery
or other transport services arranged or
coordinated by Tape Ark may be provided by
third-party carriers. To the maximum extent
permitted by law, Tape Ark is not liable for loss of
or damage to the Storage Medium or Customer
Data while in transit, except to the extent caused
by Tape Ark’s fraud, wilful misconduct or
negligence.

8 COLLECTION OF STORAGE MEDIUM

8.1 The Customer must collect, or arrange
collection of, the Storage Medium and Customer
Data from Tape Ark’s premises within 5 Business
Days of being informed that they are ready for
collection, unless Tape Ark has agreed to arrange
or coordinate return delivery.

8.2 If Tape Ark arranges or coordinates return
delivery, the Customer must provide accurate
delivery instructions and must pay the applicable
courier, freight, handling, packaging, insurance
and other transport-related charges, unless
otherwise stated in the Quotation.



8.3 If the Customer fails to collect the Storage
Medium or Customer Data, or fails to provide
required  delivery instructions, within a
reasonable period after written notice from Tape
Ark, Tape Ark may charge a reasonable amount
for continued storage, handling and insurance.

9 RISK OF LOSS OR DAMAGE

9.1 The Customer remains responsible for the
condition, quality, legality, completeness,
accuracy, readability and recoverability of the
Storage Medium and Customer Data provided to
Tape Ark.

9.2 Risk in the Storage Medium and Customer
Data while in transit remains with the Customer
unless otherwise agreed in writing.

9.3 While the Storage Medium or Customer Data
is in Tape Ark’s possession or control, Tape Ark
will use reasonable care and skill in handling and
storing it, having regard to the nature of the
Services and the condition of the Storage
Medium and Customer Data.

9.4 The Customer acknowledges that Tape Ark
does not guarantee that any Data will be fully
recoverable, readable, complete, accurate,
error-free or capable of restoration, unless
expressly stated in the Quotation.

10 WARRANTIES AND LIABILITIES

10.1 Nothing in the Contract excludes, restricts or
modifies any guarantee, warranty, condition, right
or remedy implied or imposed by law that cannot
lawfully be excluded, restricted or modified.

10.2 To the maximum extent permitted by law, all
terms, guarantees, warranties and conditions
implied by law or otherwise in relation to the
Services or the Contract are excluded.

10.3 To the extent permitted by law, Tape Ark’s
aggregate liability arising out of or in connection
with the Contract, whether in contract, tort
including negligence, statute or otherwise, is
limited to the Price paid or payable for the
affected Services.

10.4 To the maximum extent permitted by law,
Tape Ark is not liable for any indirect,
consequential or special loss, loss of profit, loss of
revenue, loss of business opportunity, loss of
goodwill, loss of anticipated savings, loss of data,
data corruption, or loss arising from business
interruption, except to the extent such loss
cannot lawfully be excluded.

10.5 The Customer indemnifies Tape Ark against
any loss, damage, claim, cost or expense suffered
or incurred by Tape Ark arising from:

(a) the Customer’s breach of the Contract;

(b) the Customer’s unlawful, inaccurate or
incomplete instructions;

(c) any claim that the Customer did not have the
right or authority to provide the Storage Medium
or Customer Data to Tape Ark;

(d) the content, legality,
completeness of the Storage
Customer Data;

(e) any malware, harmful code or unlawful
material contained in or associated with the
Storage Medium or Customer Data; or

(f) the Customer’s breach of Applicable Laws.
However, the Customer is not liable under this
clause 10.5 to the extent the loss, damage, claim,
cost or expense was caused by Tape Ark’s fraud,
wilful misconduct or negligence.

10.6 Where Tape Ark’s liability for breach of any
non-excludable guarantee, warranty or condition
may lawfully be limited, Tape Ark’s liability is
limited, at Tape Ark’s option, to:

accuracy or
Medium or
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(a) in the case of goods, the replacement of the
goods, the supply of equivalent goods, the repair
of the goods, or the payment of the cost of
replacing, acquiring equivalent goods or repairing
the goods; and

(b) in the case of services, the supplying of the
services again or the payment of the cost of
having the services supplied again.

11 DEFAULT AND TERMINATION

11.1 Acting reasonably, Tape Ark may terminate
that portion of the Contract or the entire
Contract, as applicable, before the Services are
completed by giving notice to the Customer if:

(a) the Data cannot be restored or can only be
restored in part;

(b) the Storage Medium cannot be repaired; or
(c) it is otherwise not practicable, lawful, safe,
commercially reasonable or technically feasible to
complete the Services.

11.2 Tape Ark may terminate the Contract
immediately by giving written notice to the
Customer if a statement made by the Customer in
the Quotation, purchase order or other
instructions is or becomes untrue, or if the
Customer:

(a) fails to make any payment when due under
the Contract and fails to remedy that breach
within 3 Business Days after receiving notice from
Tape Ark requiring it to do so;

(b) fails to remedy any other breach of its
obligations under the Contract within 7 Business
Days after receiving notice from Tape Ark
requiring it to do so; or

(c) threatens or resolves to become or is in
jeopardy of becoming bankrupt or subject to any
form of insolvent administration.

11.3 If Tape Ark terminates the Contract following
the Customer’s default, Tape Ark may suspend
the Services, retain the Storage Medium and
Customer Data to the extent permitted by law,
recover amounts owing, and take any other
lawful steps available to Tape Ark in respect of
loss or damage suffered by reason of the
Customer’s default.

11.4 Without limiting Tape Ark’s other rights and
remedies under the Contract, if the Customer
defaults in its obligation to pay any part of the
Price, then the unpaid balance of the Price
becomes a debt immediately due and payable to
Tape Ark.

11.5 The Customer must pay Tape Ark on demand
for reasonable collection costs, dishonoured
payment fees and legal costs incurred by Tape Ark
as a result of the Customer’s default, to the
extent permitted by law.

12 CONFIDENTIALITY, PRIVACY AND SECURITY
12.1 Each party must keep confidential the other
party’s confidential information and must not use
or disclose it except as required to perform or
receive the Services, exercise rights under the
Contract, comply with law, or with the other
party’s consent.

12.2 The Customer warrants that it has all rights,
consents, licences and authorities required to
provide the Storage Medium and Customer Data
to Tape Ark and to authorise Tape Ark to handle,
access, copy, process, restore, migrate, store or
otherwise deal with the Storage Medium and
Customer Data as required to perform the
Services.

12.3 Each party must comply with applicable
privacy laws in connection with the Contract.

12.4 Tape Ark will use reasonable administrative,

technical and physical safeguards designed to
protect Customer Data in its possession or
control, having regard to the nature of the
Services and the Storage Medium or Customer
Data provided.

12.5 The Customer acknowledges that the
Services may require Tape Ark to access, copy,
process, restore, migrate or store Customer Data.
Tape Ark is not responsible for the legality,
accuracy, completeness, quality or content of
Customer Data.

12.6 Tape Ark will notify the Customer if it
becomes aware of a material security incident
affecting Customer Data in Tape Ark’s possession
or control, subject to any legal, regulatory or
security restrictions.

13 GENERAL

13.1 Waiver. A waiver is not effective unless it is
in writing.

13.2 Tape Ark may use subcontractors to perform
some or all of the Services. Tape Ark remains
responsible for the performance of subcontracted
Services, subject to the terms of the Contract.
13.3 Governing Law. The Contract is governed by,
and is to be interpreted in accordance with the
laws in force in Western Australia and the parties
submit exclusively to, the jurisdiction of the
courts in that State.

13.4 Severance. If a court decides that a provision
of the Contract is void then that provision will be
severed without affecting the remainder of the
Contract.

13.5 Variations. An amendment or variation to
the Contract is not effective unless it is in writing
and signed by the parties.

13.6 Notices. Notices under the Contract must be
in writing and in English addressed to the
addressee at the address of that party stated in
the Quotation or as subsequently notified by that
party. Notices may be delivered by hand, by mail,
by email or by facsimile transmission.

13.7 No Set-off. The Customer may not withhold
payment or set off any amount against amounts
payable to Tape Ark, except to the extent the
Customer has a valid right of set-off that cannot
lawfully be excluded.

13.8 Force Majeure. Tape Ark is not liable for any
delay or failure to perform the Services to the
extent caused by events outside Tape Ark’s
reasonable control, including acts of God, natural
disasters, war, terrorism, cyber incidents,
industrial action, supply chain disruption, power
or telecommunications failure, government
action, pandemic, transport delay, or failure of a
third-party service provider.

14 GST

14.1 In this clause 14, the expressions "GST" and
"supply" have the meanings given to those
expressions in the A New Tax System (Goods and
Services Tax) Act 1999.

14.2 Unless otherwise stated, the Price and any
other amount payable for any supply under the
Contract are specified exclusive of GST.

14.3 If GST is imposed on any supply made under
the Contract, the Customer must pay to Tape Ark
an amount equal to the GST payable on that
supply in addition to and at the same time as
payment for that supply is required to be made
under the Contract.

15 DISPUTE RESOLUTION

15.1 If a dispute arises under or in connection
with the Contract, either party may give written
notice of the dispute to the other party.



15.2 Within 10 Business Days after the date of
the dispute notice, the parties must meet or
confer in good faith to attempt to resolve the
dispute.

15.3 If the dispute is not resolved within 10
Business Days after the date of the dispute
notice, either party may refer the dispute to
mediation administered by the Resolution
Institute in Perth, Western Australia, unless the
parties agree otherwise.

15.4 Each party must continue to perform its
obligations under the Contract while the dispute
is being resolved, except to the extent the
relevant obligation is the subject of the dispute or
the party has a right to suspend or terminate
under the Contract.

15.5 If the dispute is not resolved by negotiation
or mediation, either party may commence
proceedings in the courts of Western Australia.
15.6 Nothing in this clause prevents a party from
seeking urgent injunctive, interlocutory or other
urgent relief from a court.

16 MODERN SLAVERY, ANTI-CORRUPTION AND
RESPONSIBLE BUSINESS CONDUCT

16.1 Each party must comply with all Applicable
Laws relating to bribery, corruption, fraud,
modern slavery, human trafficking, forced labour,
child labour, sanctions, export controls, privacy,
workplace health and safety, and environmental
protection.

16.2 The Customer warrants that, in connection
with the Contract:

(a) it has not engaged in bribery, corruption,
fraud, modern slavery, human trafficking, forced
labour, child labour, debt bondage or deceptive
recruiting;

(b) it has not offered, promised, authorised,
requested or accepted any bribe, secret
commission, facilitation payment, improper gift
or other improper benefit;

(c) it has all rights, consents, licences and
authorities required to provide the Storage
Medium, Customer Data and instructions to Tape
Ark;

(d) its provision of the Storage Medium,
Customer Data and instructions will not cause
Tape Ark to breach Applicable Laws; and

(e) it will promptly notify Tape Ark if it becomes
aware of any actual or suspected breach of this
clause.

16.3 The Customer must take reasonable steps to
ensure that its officers, employees, contractors,
agents and other representatives comply with
this clause in connection with the Contract.

16.4 Tape Ark may suspend or terminate the
Services immediately by written notice if Tape Ark
reasonably suspects that the Customer has
breached this clause or that continuing to
perform the Services may expose Tape Ark to
legal, regulatory, sanctions, modern slavery,
anti-corruption, privacy, security or reputational
risk.

16.5 Tape Ark supports responsible business
practices, including ethical sourcing, respect for
human rights, anti-corruption, appropriate
whistleblower protections, privacy and
information security, and responsible
environmental management. Tape Ark may
require suppliers and subcontractors engaged in
the delivery of the Services to comply with
equivalent standards.
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